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Nicolai N. Petro: Yukos founder's brilliant defense
01:00 AM EDT on Wednesday, April 13, 2005
AFTER 18 MONTHS, the trial that has defined Western perceptions of President Vladimir Putin's Russia is finally drawing to a close, and, thanks to a very able defense strategy, it will probably end in a victory for Mikhail Khodorkovsky, the founder and former head of the Russian oil giant Yukos.
Notice that I said "victory," not "acquittal." His victory will have little to do with the facts of the case, most of which are not disputed by the defense. Khodorkovsky's lawyers never even wanted a trial, and have consistently sought an extra-legal way to get their client off the hook. They have always asserted that this case is not about the law but about politics, and their strategy seems about to pay off.
From the beginning, Khodorkovsky's defense has had three distinct parts.
The first part involved the West, and sought a quick resolution through high-level diplomatic and economic pressure. Management of Yukos was shifted to U.S. citizens, such as Simon Kukes and Steven M. Theede, to give the issue greater international prominence.
This culminated in December in a rather bizarre filing for bankruptcy in a Houston court, after the Yukos board had repeatedly refused to seek similar protection inside Russia.
Last June, the former chairman of Russia's central bank, Viktor Gerashchenko, was appointed to head the Yukos board, in an effort to use his personal influence to reach a settlement -- but, again, unsuccessfully. While Putin has several times stated publicly that he hopes to see the Yukos matter resolved quickly, and without destroying the company, he has steadfastly refused to intervene directly in the judicial proceedings.
The second part of the Khodorkovsky defense strategy has been to increase pressure for a behind-the-scenes deal through a very visible, and highly successful, media campaign to portray Khodorkovsky as a political prisoner. An indirect benefit of this campaign is that, should the case ever come before the European Court of Human Rights -- the de-facto final court of appeals for Russian civil cases -- the pro-Khodorkovsky media environment created in the West would surely help the defense.
The third part of Khodorkovsky's strategy has been played out in the courtroom itself, although it has received the least attention in the Western media. Here, Khodorkovsky's tone is much less confrontational. He portrays himself as a common man, abused by corrupt bureaucrats who wish to harm Russia by attacking him.
Khodorkovsky first set the stage for this new image in his "prison letter," of March 2004, in which he condemned his fellow oligarchs for not doing enough to alleviate the poverty of average Russians. He said that more should be done to diminish the disparities of wealth that have arisen, and the social resentments that have accompanied them.
And now, in his closing speech before the court, Khodorkovsky has revisited this "man of the people" theme, saying that he had "no yachts, no racing cars," indeed no property at all, abroad: Such assertions were all inventions of the state prosecutor, attributable to either incompetence or malfeasance.
By casting doubt on the motives of the state prosecutor, Khodorkovsky hopes to undermine the credibility of the evidence against him. And by tapping into widespread popular discontent with state corruption, he can insinuate that the greed of unnamed state bureaucrats is really what's behind this trial.
Finally, his actions are clearly more patriotic than those of the faceless bureaucrats, because in their efforts to enrich themselves, they have shown complete indifference to their having led to a six-fold increase in capital flight from Russia.
Khodorkovsky's defense has been skillfully woven to place the entire Russian judicial system -- rather than Khodorkovsky -- on trial.
If he is convicted, few in the West will believe that it was because of an impartial assessment of the facts by the judge. The stage will thus be set for endless appeals, bolstered by support in the court of Western public opinion.
And if Khodorkovsky is acquitted -- either now or later, on appeal -- then the strategy of counting on an extra-legal solution will have succeeded, although at some cost to the integrity of the Russian judicial system.
Either way, one must acknowledge that Khodorkovsky's lawyers have played out their strategy very ably. The evidence presented at the trial -- by the 80 witnesses for the prosecution as well as the seven witnesses called by the defense -- will almost certainly be treated as the least important factor in the trial's outcome, and to that extent, Khodorkovsky wins.
Nicolai N. Petro is a professor of political science at the University of Rhode Island and author of Crafting Democracy (Cornell University Press, 2004); under President George H. W. Bush, he was U.S. State Department policy adviser on the Soviet Union.
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